
 

 

 
 VILLAGE OF PITTSFORD 

PLANNING AND ZONING BOARD OF APPEALS 
Special Meeting – September 15, 2015 at 4:00 PM 

                                                                                                                               
 PRESENT: 
   
                                     Acting Chairperson:      Susan Lhota  
                                 Members:                                                  Jo Ann Shannon 
                                                                          Heather Erwin 
                                                                          Jeffrey Bove   
      
                                  

   Attorney:                            Mindy Zoghlin  
                               Recording Secretary:       Linda Habeeb 

 
  
Member Lhota explained that this is a Special Meeting to address Planning and Zoning Board 
issues related to the 75 Monroe Avenue Project. She stated that she is continuing in the position of 
Acting Chairperson for the 75 Monroe Avenue matter.  
 
Ms. Lhota then asked the PZBA Secretary to read the public notice for the special meeting and to 
explain the methods used to notify the public. The Secretary read the special meeting notice and 
stated that on September 10, 2015, the notice was sent to the Brighton-Pittsford Post and the 
Democrat and Chronicle newspapers, it was posted on the Village website, it was sent out through 
the Village Newsletter, it was sent to an email list of members of the public interested in this 
matter, and it was posted in the Village Hall. 
 
Ms. Lhota stated that the Village of Pittsford Code of Ethics requires all Zoning Board of Appeals 
meetings to begin with disclosure of conflicts of interest, potential conflicts of interest, and 
circumstances where there is a potential appearance of impropriety. 
 
Member Lhota stated that she is making a public disclosure that at the August 17, 2015 Zoning 
Board of Appeals meeting, during a recess, the Village Mayor took her by the arm, escorted her 
into his office, closed the door, and asked that she read a memorandum from the Village Board of 
Trustees to the ZBA dated July 12, 2015 into the public record. The July 12th memo was made a 
matter of public record and was sent to the attorneys for Pittsford Canalside Properties (PCP) on 
August 12, 2015. By letter dated August 14, 2015, PCP submitted comments to the ZBA 
responding to the July 12th memorandum. 
 
Ms. Lhota stated that this incident did not influence her decision and was not the basis upon 
which she rendered her determination. She further stated that she does not believe that the 
Mayor’s conduct prejudiced PCP, but that the Mayor’s ex parte communication did not provide 
PCP an appropriate opportunity to respond and state its case in opposition to the memo again.  
She stated that she believes that the Mayor’s conduct is a circumstance where there is the 
appearance of impropriety. 
 
Member Erwin stated that she is making a public disclosure that at the August 17, 2015 Zoning 
Board of Appeals meeting, during the same recess, one of PCP’s principals, Anthony DiMarzo, 
approached her and made statements to her about his dissatisfaction over the number of public 
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meetings PCP attended prior to the APRB appeal and accusing the ZBA of being hand-picked by 
the Mayor specifically to deny the PCP appeal. Mr. DiMarzo’s comments mirror prior public 
comments PCP made in connection with this appeal. She stated that this incident did not influence 
her decision and was not the basis upon which she rendered her determination.  
 
Member Lhota stated the Board’s Special Counsel disclosed the ex parte communication to PCP’s 
counsel and the Village by letter dated August 27, 2015, and the Secretary included the letter in 
the record for this matter.  
 

       Member Bove stated that he is recusing himself from the discussion for this matter.     
 

Ms. Lhota stated that after the August 17th meeting, the Board drafted, revised, and finalized 
written findings in support of the Board’s determination to PCP’s appeal from APRB’s 
determination of December 10, 2014. She then gave the Findings document, dated September 15, 
2015, to the Secretary to include in the record of this matter.   
 
Motion: Member Lhota made a motion, seconded by Member Erwin, to adopt the Board’s 
findings, dated September 15, 2015, in support of the determination of August 17, 2015 
concerning PCP’s appeal from the APRB’s determination of December 10, 2014. 
 
Vote: Shannon - yes; Lhota – yes; Erwin - yes. Motion carried.  The decision was filed in the 
Office of the Village Clerk on September 15, 2015. 
 
Member Lhota stated that she and Member Erwin have made public disclosures about 
circumstances where there is a potential appearance of impropriety. The Mayor made a statement 
to Ms. Lhota about the July 12th memo, and the memo had already been made a part of the public 
record and sent to PCP’s attorneys on August 12, 2015. 
 
She further stated that by letter dated August 14, 2015, PCP submitted comments responding to 
the July 12th memo.  PCP’s August 14th letter included a claim that the Mayor and certain members 
of the Village Board engaged in inappropriate conduct against the Westport Crossing project, 
which was intended to undermine approvals for the project.  Even though PCP responded to the 
July 12th memo, the Mayor’s ex parte communication did not provide PCP an opportunity to 
respond and state its case in opposition to the memo once again.  
 
She stated that Mr. DiMarzo made statements to member Erwin  about his dissatisfaction over the 
number of public meetings PCP attended prior  to the APRB appeal and accusing the ZBA of being 
hand-picked by the Mayor, specifically, to deny the PCP appeal. Even though Mr. DiMarzo has 
made these statements in the past, his ex parte communication did not provide the public an 
appropriate opportunity to respond. 
 
Member Lhota stated that this Board is highly sensitive to the appearance of impropriety posed by 
these ex parte comments, particularly in light of PCP’s allegations of prior inappropriate conduct. 
 
Motion: Member Lhota made a motion, seconded by Member Erwin, to reopen the public hearing 
of PCP’s appeal of the APRB’s determination of December 10, 2014.  
 
Vote: Shannon - yes; Lhota – yes; Erwin - yes. Motion carried.  The decision was filed in the 
Office of the Village Clerk on September 15, 2015. 
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Motion: Member Lhota made a motion, seconded by Member Erwin, that the ZBA hereby sets its 
next regular meeting, September 28, 2015, for a public hearing to rehear the appeal of PCP from 
the decision of Village APRB in regard to the 75 Monroe Avenue project, and further that the 
notice of the public hearing be published in the Rochester Democrat and Chronicle newspaper, in 
addition to the Village’s official newspaper, to ensure sufficient notice is given to the public.  
 
Vote: Shannon - yes; Lhota – yes; Erwin - yes. Motion carried.  The decision was filed in the 
Office of the Village Clerk on September 15, 2015. 
 
Member Lhota stated that PCP has asked the ZBA to extend the statute of limitations to challenge 
the August 17, 2015 determination. She stated that Counsel for the ZBA has provided Board 
members with two versions of draft tolling agreements. The first version of the draft tolling 
agreement did not have the APRB as a party to the agreement and did not toll the APRB denial of 
December 10, 2014. The second version included the APRB as a party to the agreement and 
referenced the APRB denial of December 10, 2014. 
 
Motion: Member Lhota made a motion, seconded by Member Erwin, that the ZBA may enter into 
the first draft tolling agreement with PCP to extend the statute of limitations to challenge the 
August 17, 2015 determination by 30 days. This is the draft tolling agreement that did not have 
the APRB as a party to the agreement and did not toll the APRB denial of December 10, 2014. 
 
Vote: Shannon - yes; Lhota – yes; Erwin - yes. Motion carried.  The decision was filed in the 
Office of the Village Clerk on September 15, 2015. 
 
Motion: Member Lhota made a motion, seconded by Member Erwin, to hereby appoint the firm of 
Bansbach Zoghlin P.C., to represent the ZBA in any lawsuit or special proceeding related to the 
appeal of PCP from the decision of the Village APRB in regard to the 75 Monroe Avenue project.  
 
Vote: Shannon - yes; Lhota – yes; Erwin - yes. Motion carried.  The decision was filed in the 
Office of the Village Clerk on September 15, 2015. 
 
Motion: Member Lhota made a motion, seconded by Member Erwin, to hereby appoint the firm of 
Bansbach Zoghlin P.C., to represent the PZBA in any issue regarding the 75 Monroe Avenue 
project. 
 
Vote: Shannon - yes; Lhota – yes; Erwin - yes. Motion carried.  The decision was filed in the 
Office of the Village Clerk on September 15, 2015. 
 
Member Lhota stated that at a special meeting on December 11, 2014, the Planning Board granted 
PCP’s application for final site plan approval for the 75 Monroe Avenue project, subject to 22 
conditions.  On January 9, 2015, PCP applied to the Planning Board for an extension of time to 
comply with conditions #1-4 of final site plan approval. On March 16, 2015, The Planning Board 
extended PCP’s time to comply with Condition #3 to September 21, 2015. By letter dated August 
31, 2015, BME Associates., on behalf of PCP, asked to the Planning Board to extend the time to 
satisfy Condition #3.  
 
Motion: Member Lhota made a motion, seconded by Member Erwin, for the Planning Board to 
grant PCP’s request to extend the time to satisfy Condition #3 and that PCP may have until 
October 21st 2015 to satisfy Condition #3 of final site plan approval for 75 Monroe Avenue. 
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Vote: Shannon - yes; Lhota – yes; Erwin - yes. Motion carried.  The decision was filed in the 
Office of the Village Clerk on September 15, 2015. 
 

 

Adjournment:  There being no further business, Member Lhota adjourned the meeting at 4:30 

pm. 

 
 

 
 
 
 


















































